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'EPA faces $400 million
funding cut in 2009

By Bruce Geiselman.

The U.3. Environmental Pro-
tection Agency would operate
with about $400 million less in
funding in fiscal year 2009 if a
budget submitted by President
Bush is approved by Congress.

The EPA would receive about
$7.1 billion — down from $7.5
billion in fiscal year 2008. Presi-
dent Bush’s overall budget for
the entire federal government

. next year totals $3.1 trillion.

| 2008.

Under the EPA funding plan
unveiled Feb 4, one of the biggest
funding cuts would come to the
Clean Water State Revolving
Fund — which extends loans to
communities looking to upgrade
their wastewater systems. The

© president’s proposal calls for
$555 million in funding for 2009,
as compared with $689 million in

The budget also cuts funding
for a program dealing with leak-
ing underground storage tanks
by more than $33.5 million.

Meanwhile, the Superfund

. program — which cleans up

some of the nation’s most toxic
waste sites — would see a slight
funding increase from $1.25 mil-

lion to $1.26 million.

Funding for the EPA’s home-
land security functions also
would receive a funding boost.

EPA Administrator Stephen
Johnson said the budget would

help the government control

costs while still protecting the
environment,

However, Senate environment
committee chairwoman Barbara
Boxer criticized the Bush admin-
istration for cutting the EPA’s
budget, including several pro-
grams she considers important.

“The EPA’s job is to protect the
health of our families, but with
this budget the president is once
again sending a clear message
that cleaning up our environ-
ment is not a priority for the
Bush administration,” said Box-
er, a Democrat from California.

Sen. Diane Feinstein, D-Calif,,
criticized the Bush budget for
failing to include funding for a
program tracking greenhouse
gas emissions.

While the EPA budget is facing -

a budget cut, the Department of
Energy’s budget for fiscal year
2009 -would increase by a little
more than $1 billion to $25 bil-
lion under the proposal Bush un-

veiled Feb. 4. The Energy De-

partment’s budget includes fund-

ing for the development of clean,
renewable sources of energy and
climate change technologies.

Among the priorities in the fis-
cal year 2009 energy budget re-
quest is $1.4 billion to promote
emission-free nuclear power, a
$386 million increase compared
with 2008.

The budget also requests $648
million, the largest request in
more than 25 years, for increased
research in clean coal technology
and demonstration of carbon cap-
ture and storage for coal-fired
power plants. During his recent
State of the Union address, Pres-
ident Bush pledged to fund clean
coal technology.

The budget request also calls
for $1.25 billion — a $1 million
increase — in funding for the Of-
fice of Energy Efficiency and Re-
newable Energy, which supports
the development of clean, alter-
native fuel and energy sources,
such as biofuels, biomass and so-
lar energy. R

Gontact Waste News senior reporter
Bruee Geiselman at (330) 865-6172 or
byaiselman@crain.com




‘Editor's Comments

I'm From the Government
and I'm Here to Help

income faxes, and | have to admit that my up-

set quotient entered the stratosphere as | pon-
dered my W-2 ferm's catalog of taxes that various
agencies have zapped right off the top. These,
of course, are merely prelude to another round
of taxes—sales excise, fuel, property, eic.—
reminding me that my life is a partnership having
less to do with the needs of my family and me than
it does with psople
I've never met. It's
hardly surprising [
felt at that moment
that a disproportion-
ate percentage of
life’s vicissitudes are
created by the over-
zealous actions of
people who, through
the magic wand of
the ballot box find themselves in position to
pursue some sort of mandate that the rest of us
rarely embrace.

Anyway ... while | was building up a high
head of steam to brand the whole lot of our pub-
lic overseers as a bunch of bureaucratic sadists,
| happened upon the receipt for my roundtrip
flight to Washington, DG, for the 2008 Landjill
Methane Cutreach Program (LMOP) conference
garlier this year, and | felt my self-indulgent an-
archist bubble pop. "Why should LMOP be differ-
ent from the rest of the bureaucratic madness,”
[ asked myself, content to leave TurboTax, the
IRS, and my il feelings for Homeland Security
0 another time. There was, after all, something
incongruous in the distinction [ chserved be-
tween LMOP and the legions of federal programs
that defy anyone's abilily to catalog, much less
explain,

Then it came to me that people who know
what they're trying to accomplish are able to go
about their business In a purposeful and nonin-
vasive way. Leading the parade in governmental
cost-effective behavior is LMOP, and if you're not
familiar with the outfit, you should be. It's a totally
voluntary assistance partnership that promotes
the use of landfill gas as a renewable, green
energy source. No wild-eyed, pie-in-the-sky pro-
gram, it's a down-and-dirty, real world, let’s-see-

| spent this past weekend working on my 2007

6 * MSW Management

you-get-it-done process that works.

The partnership consists of communities and
states, landfill owners and managers, power
brokers, and energy consumers, for whom LMOP
provides the forum that allows them to interact.
It's means boil down to some telephones, a Web
site, an annual conference, several workshops, a
handwritten list of landfills and potential projects,
and four—yes, you heard it right, four—incredi-
bly active, highly motivated, entrepreneurial staff
members.

Taken straight from its Web site at www.epa.
gov/imap, here's what this mighty host has ac-
complished: )

LMOP has more than 600 Pariners that have
signed voluntary agreements to work with EPA To
develop cost-effective LFG energy projects.

LMOP has developed detailed profiles for over
1,300 candidate landfills.

There are approximately 425 operational LFG
energy projects in the United States. In addition,
about 120 projects are currently under construc-
tion or are exploring development options and
opportunities.

To date, LMOP has assisted in the devel-
opment of approximately 330 LFG utiization
projects—including 32 new profects and nine
project expansions that went online in 2006.
These 330 projects have prevented the release of
over 24 million melric tons of carbon equivalent
(MMTCE—the basic unit of measure of green-
house gases) into the atmosphere over the past
12 years.

In the year 2006, ali operational LFG energy
profects in the United States prevented the re-
lease of aver 20 MMTCE.

This reduction is the carbon equivalent of
removing the emissions from nearly 14 million
vehicles on the road or planting nearly 20 million
acres of forest for one year, ‘

These reductions alse have the same environ-
menial benefit as preventing the use of over 169
miliion barrels of off or offsetting the use of over
356,000 ralfears of coal,

Hind i hard to conceive of a government pro-
gram in the last 200 vears that has accomplished
so much, with so few, for so little. Truth is, I'm
downright proud to have contributed the relative
portion of my taxes to such an enterprise. MSW



GAL LODE .

v Barry Shanoff

he columnistis a

ockvilie, Md., attorney and
erves as general

ounsel of the Solid Waste
ssociation of North
Jmerica.

Fhe justices
soncluded that

the county has

‘a legitimate,
if not
rompelling
interest in
regulating
construction
waste through
an exclusive
franchise.”

Rock ‘n’ Roll-Off

Court OKs exclusive franchise to haul construction waste.

XERCISING ITS POLICE POWERS, a county may reg-
ulate construction waste by granting an exclu-
sive franchise for its collection and disposal
without any unlawful impact on interstate commerce,
according to a ruling by the Nevada Supreme Court.

Douglas County, Nev., signed a franchise
agreement with Douglas Disposal Inc.,
giving the company the sole right to collect
and dispose of all solid waste within a des-
ignated area of the county. At the same time,
Wee Haul LLC and NJ Enterprises Inc., with-
out county authorization, began providing
roll-off boxes at construction sites within
the franchise area and hauling the waste to
landfills in Nevada and California.

Douglas Disposal filed suit in state court
against Wee Haul and NJ asking for an

injunction and damages based on its exclu- -

sive rights. Wee Haul and NJ responded by
claiming that the agreement was vague and
did not cover construction debris. More-
over, they argued, the county had no legal
authority to grant an exclusive franchise,
and, even if it had the power, the agreement
violated the Commerce Clause.

The trial judge refused to grant an

injunction or award damages, finding that
“construction debris is not injurious to the
public health and therefore falls outside
the County’s police power.” In addition, he
ruled that the exclusive franchise, although
it does not discriminate against interstate
commerce, nevertheless “places an exces-
sive burden on interstate commerce.”

However, the state Supreme Court, which
directly considers all appeals from deci-
sions by trial courts, unanimously reversed
the lower court’s ruling, The justices sent
the case back to the lower court judge,
directing him to grant an injunction ban-
ning the defendants from collecting and
transporting construction waste within the
franchise area.

“We reject the district court’s determina-
tion that construction waste does not pose

public health and safety concerns,” the
opinion stated. “[S]uch waste could contain
materials adverse to human health ... or
may create other safety hazards ... [and]
can create a public nuisance.”

Besides, the opinion continued, state law
authorizes counties to manage all kinds of
solid waste, including construction waste,
by exclusive franchises if they chose to do so.
Thus, Douglas County, whose solid waste
management plan specifically includes an
exclusive franchise for construction waste,
has the right to engage Douglas Disposal as

" itdid

On the interstate commerce issue, the
high court agreed with the lower court that
the franchise was not discriminatory, but
found no appreciable burden on commerce
and considerable local benefits.

Citing precedents from California and
New York and noting that government is
“afforded great deference when it legislates
matters regarding the protection of its
citizens’ health and well-being,” the justices
concluded that the county has “alegitimate,
if not compelling interest in regulating
construction waste through an exclusive
franchise.” '

Oddly, the court introduced a new factor
in assessing burden—whether an available,
less burdensome alternative existed — but
then declined to address itas the defendants
had not raised the issue.

[Douglas Disposal, Inc. v. Wee Haul, LLC,
No. 44862, 123 Nev. Adv. Op. No. 51, Nov.
8,2007.]

The legal editor welcomes comments from
readers. Contact Barry Shanoffvia e-mail:
shanoff@knopf-brown.com.
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